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that his endorsement of the strength of the case would further stigmatize the Plaintiffs 

and garner continued public support for the investigation.   

C. April 12, 2006:  Nifong Sought Sealed Indictments to Further 
Stigmatize the Plaintiffs 

812. The day after Nifong’s angry reception at the NCCU Forum, Nifong prepared a 

motion requesting a court order sealing the indictments of Collin Finnerty and Reade 

Seligmann until the Durham Police are able to apprehend and arrest them.  A true and 

accurate copy of the motion and order is digitally annexed hereto as 

ATTACHMENT 24. 

813. Nifong's motion claimed that sealed indictments were required in this case, on the 

grounds that Seligmann and Finnerty were flight risks.  Nifong's actual motive in 

securing the order sealing the indictments of Seligmann and Finnerty was simply to 

abuse the indictment process as a means to orchestrate a nationally televised "perp 

walk," to serve his electoral interest in the mass of outraged voters that he feared he 

would lose if he did not arrest somebody.  Just as Nifong, Gottlieb, and Himan had 

abused the NTID Order, Nifong, Baker, Gottlieb, and Himan intended to create video 

footage of Seligmann and Finnerty walking to police cruisers in handcuffs across 

Duke’s campus main campus.   

814. After the NCCU Forum, from April 12, 2006 onward, Baker’s and Nifong’s acts and 

public statements reveal that, despite being on notice that their acts and those of Duke 

and Durham Police were continuing violations of Plaintiffs’ federally protected rights, 

they were deliberately indifferent to those violations and the harms that flowed from 
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them.  For example, knowing that there was no credible evidence that a rape had 

occurred and clear proof that it did not: 

815. On April 12th at public forum held inside of the Durham County Courthouse, Nifong 

made several more incendiary public statements.  An example of one extraordinarily 

inflammatory statement that carried by local, national and international news 

programs is digitally embedded herein as ATTACHMENT 25, below: 

To activate the embedded video below,  
left-click on the screen with the Adobe Hand Tool. 

 
 
 

XXXVI. APRIL 14TH:  GOTTLIEB, HIMAN, AND DUKE POLICE 
CONSPIRE TO FORCE THE WAIVER OF   PLAINTIFFS’ AND 
THEIR TEAMMATES’ ASSERTED CONSTITUTIONAL RIGHTS 

816. When Gottlieb informed Himan that Nifong had decided to indict Seligmann and 

Finnerty, Himan reflexively asked, "with what?" 

817. Himan and Gottlieb both knew that they have very little, if any, evidence that either 

Collin or Reade were present at the party at the relevant time.  They both feared that 

they may obtain indictments from the grand jury only to be confronted with evidence 

that one or both of those young men could immediately prove that they had no 
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opportunity to commit the brutal gang rape that was alleged.  As it happened, they 

both could, and one did.  After Nifong informed Gottlieb and Himan that they would 

be presenting bills of indictment naming Collin Finnerty and Reade Seligmann in a 

week’s time, Himan and Gottlieb colluded with Duke Police officers to compel 

several team members to provide the information necessary to place Collin and Reade 

at 610 N. Buchanan Blvd. at some point on March 13th if not March 14th.  The scheme 

would proceed in two parts, both on the same day:  April 13th. 

A. Fraudulent Email Sent Through Breck Archer’s Email Account 

818. On April 13, 2006, in the mid-morning hours, conspirators whose identities are not as 

yet known to Plaintiffs sent an email through Breck Archer’s “duke.edu” email 

account.  The email stated, “I am going to go to the police tomorrow to tell them 

everything that I know.” 

819. Breck never sent the foregoing email to his teammates, nor did he authorize anyone to 

send any email through his account for any reason.      

B. Gottlieb and Himan, Aided by the Duke Police Department, 
Enter Dorms to Obtain Information from Represented Lacrosse 
Players 

820. On that evening, April 13th, Duke Police Officers assisted Himan and Gottlieb in 

gaining access to locked dorms where most of the sophomore team members lived.  

Their purpose was to interrogate those they found there to develop evidence that 

Seligmann and Finnerty were actually present at the party before the two would 

encourage a Grand Jury to indict them.  They feared that the already planned 

indictments of Seligmann and Finnerty would be followed by a defense press 
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conference revealing that one or both of them were not and could not have been at the 

party at the relevant time.   

821. When the officers finally cornered team members in their dorms, they did not demand 

to know what happened at the party, or ask for any detail or evidence they may have.  

Gottlieb and Himan only asked who was (and was not) present at the party.   

822. They cornered Michael Young, and coaxed him into his room.  Police directed 

Michael’s roommate to leave and close the door, which he did.  Young was not given 

Miranda warnings, and Gottlieb had no warrant to enter Young’s room.  Under 

Gottlieb’s questioning over the course of an estimated 30 minutes, Young guessed 

that Collin and Reade were both at the party because he did not see them in the dorms 

until after midnight.  Himan had specifically been told by Young’s attorney that he 

was not to speak with his client.  Young had already provided the investigators with 

evidence that he was in not in attendance at the party on March 13-14th held at 610 N. 

Buchanan.   

C. Duke Facilitated and Condoned the Investigators’ Warrantless 
Entry into the Dorms and the Custodial Interrogation of 
Represented Team Members 

823. Duke Police facilitated Himan’s and Gottlieb’s entry into one of the dorms, and then 

left them there to sneak into other dorm buildings.   

824. When news broke of the police misconduct at the dorms on April 13th,  Defendant 

Graves quickly and publicly condoned it by issuing the following press release in his 

official capacity as the Associate Vice President for Campus Safety and Security: 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE  MIDDLE DISTRICT OF NORTH CAROLINA 

 

RYAN McFADYEN, et al., 

   Plaintiffs, 

 v. 

 

DUKE UNIVERSITY, et al., 

   Defendants. 

 

 

 

       Case No. 1:07-cv-953 

CERTIFICATE OF SERVICE 

 I hereby certify that, on April 18, 2008, I electronically filed the foregoing FIRST 

AMENDED COMPLAINT / JURY TRIAL DEMANDED (including attachments) with 

the Clerk of the Court using the CM/ECF system which will send notification of such 

filing to the following: 

 
Reginald B. Gillespie, Jr. 
FAISON & GILLESPIE 
P.O. Box 5517 
Durham, NC 27717 
Counsel for Defendant City of Durham, 
North Carolina 

 
Patricia P. Kerner 
D. Martin Warf 
Hannah Gray Styron 
TROUTMAN SANDERS, LLP 
P.O. Drawer 1389 
Raleigh, NC 27602-1389 
Counsel for Defendants Steven Chalmers, 
Patrick Baker, Beverly Council, Ronald 
Hodge, Jeff Lamb, Stephen Mihaich, 
Michael Ripberger, Laird Evans and Lee 
Russ
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James Donald Cowan, Jr. 
Dixie Thomas Wells 
SMITH MOORE, L.L.P. 
P.O. Box 21927 
Counsel for Defendants Duke University, 
Duke University Police Department, 
Aaron Graves, Robert Dean, Leila 
Humphries, Phyllis Cooper, William F. 
Garber, II, James Schwab, Joseph 
Fleming, Jeffrey O. Best, Gary N. Smith, 
Greg Stotsenberg, Robert K. Steel, 
Richard H. Brodhead, Ph.D., Peter Lange, 
Ph.D., Tallman Trask, III, Ph.D., John 
Burness, Larry Moneta, Ed.D., Victor J. 
Dzau, M.D., Allison Halton, Kemel 
Dawkins, Suzanne Wasiolek, Stephen 
Bryan, and Matthew Drummond 
 

Jamie S. Gorelick 
Jennifer M. O’Connor 
Paul R.Q. Wolfson 
WILMER CUTLER PICKERING HALE 
AND DOOR, LLP 
1875 Pennsylvania Ave., N.W. 
Washington, D.C. 20006 
Counsel for Defendants Duke University, 
Duke University Police Department, 
Aaron Graves, Robert Dean, Leila 
Humphries, Phyllis Cooper, William F. 
Garber, II, James Schwab, Joseph 
Fleming, Jeffrey O. Best, Gary N. Smith, 
Greg Stotsenberg, Robert K. Steel, 
Richard H. Brodhead, Ph.D., Peter 
Lange, Ph.D., Tallman Trask, III, Ph.D., 
John Burness, Larry Moneta, Ed.D., 
Victor J. Dzau, M.D., Allison Halton, 
Kemel Dawkins, Suzanne Wasiolek, 
Stephen Bryan, and Matthew Drummond 

 
William F. Lee 
WILMER CUTLER PICKERING HALE 
AND DOOR, LLP 
60 State Street 
Boston, MA  02109 
Counsel for Defendants Duke University, 
Duke University Police Department, 
Aaron Graves, Robert Dean, Leila 
Humphries, Phyllis Cooper, William F. 
Garber, II, James Schwab, Joseph 
Fleming, Jeffrey O. Best, Gary N. Smith, 
Greg Stotsenberg, Robert K. Steel, 
Richard H. Brodhead, Ph.D., Peter Lange, 
Ph.D., Tallman Trask, III, Ph.D., John 
Burness, Larry Moneta, Ed.D., Victor J. 
Dzau, M.D., Allison Halton, Kemel 
Dawkins, Suzanne Wasiolek, Stephen 
Bryan, and Matthew Drummond 
 

Dan Johnson McLamb 
YATES, MCLAMB & WEYHER, LLP 
P.O. Box 2889 
Raleigh, NC  27602-2889 
Counsel for Defendants Duke University 
Health Systems, Inc., Private Diagnostic 
Clinic, PLLC, Julie Manly, M.D., Tara 
Levicy, R.N. and Theresa Arico, R.N. 
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James B. Maxwell 
MAXWELL, FREEMAN & BOWMAN 
P.O. Box 52396 
Durham, NC  27717-2396 
Counsel for Defendants David Addison, 
Kammie Michael, Richard D. Clayton and 
James T. Soukup  

 

 
Joel Miller Craig 
KENNON CRAVER BELO CRAIG & 
McKEE, PLLC 
P.O. Box 51579 
Durham, NC  27717-1579 
Counsel for Defendant Benjamin Himan

 
Edwin M. Speas, Jr. 
Eric P. Stevens 
POYNER & SPRUILL, LLP 
P.O. Box 10096 
Raleigh, NC  27605-0096 
Counsel for Defendant Mark Gottlieb

  
Kearns Davis 
Robert James King, III 
BROOKS PIERCE MCLENDON 
HUMPHREY & LEONARD 
P.O. Box 26000 
Greensboro, NC  27420-6000 
Counsel for Defendant DNA Security, Inc. 
& Richard Clark 
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I further certify that I caused the same to be served by first-class mail, postage prepaid, to 

the following non CM/ECF participants: 

Paul R. Dickinson, Jr. 
James A. Roberts, III, Esq. 
LEWIS & ROBERTS PLLC 
1305 Navaho Drive, Suite 400 
Raleigh, NC  27609-7482 
Counsel for Defendant Brian Meehan 
 

Linwood Wilson 
Pro Se 
**Address redacted pursuant to Local Rule
 

 
Roger E. Warin 
STEPTOE & JOHNSON LLP 
1330 Connecticut Avenue, NW 
Washington, DC  2003 
Counsel for Defendant City of Durham, 
North Carolina 

 
Robert A. Sar 
Nicholas J. Sanservino, Jr. 
OGLETREE, DEAKINS, NASH, SMOAK 
& STEWART, P.C. 
2301 Sugar Bush Road, Ste 600 
Raleigh, NC  27612 
Counsel for Defendant DNA Security, Inc.
 

 

 

Respectfully submitted,  
 
 
/s/ Robert C. Ekstrand 
 
 
Robert C. Ekstrand, Esq. 
N.C. Bar No.  26673 
811 Ninth Street, Suite 260 
Durham, North Carolina 27705 
Phone: (919) 416-4590 
Email:  rce@ninthstreetlaw.com 
Counsel for Plaintiffs Ryan McFadyen, 
Matthew Wilson and Breck Archer 

 




